BEFORE THE OFFICE OF ADMINISTRATIVE HEARINGS
STATE OF OREGON
for the
SUPERINTENDENT OF PUBLIC INSTRUCTION

IN THE MATTER OF THE EDUCATION OF ) FINAL ORDER
)
STUDENT and )
)
Forest Grove School District ) Case No.: DP 13-104
PROCEDURAL HISTORY

On March 5, 2013, the Parents,! on behalf of Student, filed a request for due process
hearing (due process complaint) with the State Superintendent of Public Instruction (ODE) on
behalf of Student. The due process complaint alleged that Forest Grove School District (District)
engaged in procedural and substantive violations of the Individuals with Disabilities Education
Act (IDEA) for the period of December 7, 2011 to November 27, 2012. On or about March 7,
2013, ODE referred this matter to the Office of Administrative Hearings (OAH). The OAH
assigned Senior Administrative Law Judge (ALJ) Alison Greene Webster to preside at hearing.

A prehearing telephone conference was held on April 10, 2013, with Senior ALJ Webster
presiding. Parents appeared through counsel, Diane Wiscarson and Christopher Hamilton. The
District appeared and was represented by attorneys Richard Cohen-Lee and Nancy Hungerford.
At the prehearing conference, an in-person hearing was scheduled for September 23 through
October 4, 2013. The ALJ also established a prehearing schedule, including timelines for filing
prehearing motions. On April 23, 2013, the OAH issued a Notice of Hearing setting forth the
issues for hearing as well as the prehearing schedule established by ALJ Webster.

In accordance with the established prehearing motion schedule, on May 10, 2013, the
District filed a motion for summary determination. On May 31, 2013, Parents filed a response to
the District’s motion and a counter-motion for summary determination. On June 10, 2013, the
District filed a reply and response to Parents’ counter-motion. On June 24, 2013, Senior ALJ
Webster issued a ruling on motions for summary determination.

On or about July 18, 2013, the OAH reassigned this matter to Senior ALJ Joe L. Allen.
On August 9, 2013, Parents filed their First Amended Due Process Complaint (amended due
process complaint or amended complaint) alleging continuing violations for the period
December 7, 2012 through August 9, 2013 (the period in issue). On August 14, 2013, Senior
ALJ Allen convened a second prehearing conference to address the amended complaint and

1 The due process complaint was filed in the name of both parents. The transcript differentiates between
mother and father as Parent 1 and Parent 2. However, at the hearing, only Parent 1 appeared and testified.
Accordingly, all references in this order to Parent refer to Parent 1. This order uses the plural (Parents)
only where factually significant.
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certain scheduling conflicts raised by Parents’ counsel. At the conference, the amended due
process complaint was accepted without objection by the District. In addition, the hearing
schedule was amended to remove one day from the schedule while compensating with additional
hearing hours on other days for the first week of hearing. The OAH issued an Amended Notice
of Hearing on August 15, 2013. A telephonic witness scheduling conference was held on
September 6, 2013, establishing appearances for approximately 20 witnesses.

Senior ALJ Allen convened an in-person hearing on September 23, 2013, at the District’s
offices in Forest Grove, Oregon. The District was represented at the hearing by counsel, Nancy
Hungerford. The following individual’s testified on behalf of the District:

Amanda Morris, Educational Psychologist;

Judith Bartoo, Special Education and English teacher;*
Jami Duyck, Agriculture and Horticulture teacher;*
Dora Saidler, Transition Specialist;

Toby O’Handley, Special Education Coordinator;*
Kimberly Shearer, Coordinator of Special Education;*
Kathryn Taplin, Case Manager and Special Education teacher;*
Jill Hertel, Transition teacher;

Jessica McRobert, Instructional Assistant;

Teresa Mouw, Mental Health Specialist; and

Bradley Bafaro, Director of Special Education.*

(* These District employees were also questioned as part of Student’s case-in-chief.)

Ms. Wiscarson represented Student at the hearing. Parent testified on behalf of Student.
The evidentiary record closed at the conclusion of the hearing on September 25, 2013. Naegeli
Reporting Corporation delivered the certified written transcript to the parties and the OAH on
October 16, 2013. The parties submitted written closing briefs on November 18, 2013. The
official record closed on this date.

ISSUES

(1) Whether the District denied the Student educational opportunities and denied Parents
a meaningful opportunity to participate in the Student’s education from December 6, 2011 until
the end of the school year, during the 2011-2012 academic year. 20 U.S.C § 1400 et seq.; 34
CFR 300 ef seq.; ORS Chapter 343; and OAR 581-015-2195.

(2) Whether the District denied the Student educational opportunities and denied Parent a
meaningful opportunity to participate in the Student’s education during the 2012-2013 academic
year. 20 U.S.C § 1400 et seq.; 34 CFR 300 ef seq.; ORS Chapter 343; and OAR 581-015-2195.

(3) Whether the District failed to provide the Student a free appropriate public education
during the 2011-2012 academic year. 20 U.S.C § 1400 et seq.; 34 CFR 300 et seq.; ORS
Chapter 343; and OAR 581-015-0240.
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(4) Whether the District failed to provide the Student free appropriate public education
during the 2012-2013 academic year. 20 U.S.C § 1400 ef seq.; 34 CFR 300 ef seq.; ORS
Chapter 343; and OAR 581-015-0240.

EVIDENTIARY RULINGS

The District offered Exhibits D1 through D27. Exs. D3 through D19 were admitted into
the record without objection. Parent’s objections to Exs. D1, D2, and D20 through D27 as
irrelevant were overruled and these exhibits were also admitted into the record.

Parents offered Exhibits S1 through S104 and S110 through S120.2 All exhibits offered
by Parents were admitted into the record without objection.

FINDINGS OF FACT

1. Student was born January 31, 1995. Student has been a resident of the District since
at least summer 2005. Student has a full scale IQ of approximately 60. Beginning in October
2005, the District determined Student was eligible for special education services under the
categories of Other Health Impairment (OHI) for Attention Deficit Hyperactivity Disorder
(ADHD). (Exs.S1at2,D3 at3,and D18 at 3.)

2. In May 2008, the District determined Student was also eligible for special education
services under the categories of Autism Spectrum Disorder (ASD) and OHI. The District
provided special education services through an Individualized Education Program (IEP)
developed for student. (Exs. S5, S7, and S33 at 6.)

3. InMarch 2011, the District and Parents agreed that Student would begin pursuing a
modified diploma through Forest Grove High School (FGHS). A modified diploma required
Student to complete 24 units of credit and demonstrate proficiency in essential skills. (Ex. D21
at4.)

4. Beginning on or about July 6, 2011, shortly after Student experienced a mental
breakdown, he/she began seeing Ken Ensroth, M.D., a child psychiatrist. On October 28, 2011,
Dr. Ensroth wrote a letter to the District stating he believed Student’s “disabilities in language
and communication, and struggles with social skills likely worsen [his/her] anxiety and interfere
with [Student’s] learning and intellectual and emotional growth.” (Ex. D2 at 6.) Dr. Ensroth
recommended daily counseling sessions and several other specific support services. (/d.) Parent
provided this letter to the District on or about November 9, 2011. (Ex. D2 at 1.)

5. In November 2011, the District convened an IEP team meeting which Parents
attended. The resulting IEP (November 2011 IEP) was designed to provide special education
services to Student through November 2, 2012. The November 2011 IEP identified Student as
eligible for services under the categories of OHI-ADHD, ASD, and Intellectual Disability (ID).
(Exs. S8, S9, and S10.)

% Exs. S105 through S109 were intentionally left blank.
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6. The November 2011 IEP required the District to provide certain supplementary aids
and services, as well as accommodations and modifications including: visual supports- for all
homework/classwork assignments; modified tests and assignments- in all general education
classes; and request copies of notes- following adult prompt. In addition, Student was to have all
essay questions modified on all proficiency tests and test questions read aloud for all proficiency
tests in general education courses. Each of these accommodations or modifications was intended
to begin November 3, 2011 and continue until November 2, 2012. (Ex. S9 at 2 through 4.)

7. During the period in issue, Parent communicated frequently with Student’s teachers
in both general and special education programs, as well as his/her case manager and other
District staff members. At one point, District staff determined Parent’s email communications
were becoming excessive. (Tr. at 286:24 through 287:16.)

8. On or about November 10, 2011, Ms. Shearer sent an email claiming that the recent
volume of emails from Parent to Student’s teachers, pertaining to Parent’s concemns for Student’s
education, created “a negative impact on our school staff.” (Ex. D27 at 1; Tr. at 284:8 through
10.) Ms. Shearer went on to restrict communication from Parent to a single staff member within
the District, Kathryn Taplin. In addition, Ms. Shearer indicated Ms. Taplin would open only the
most recent email received by Parent each Friday afternoon and respond only to that email.
Therefore, Parent was instructed to “put all [] concerns in one email and summarize them
briefly.” (/d.; Tr. at 284:11 through 285:6.)

9. On December 6, 2011, Parents filed a due process complaint (DP 11-131) challenging
the November 2011 IEP. (Ex. S33 at 1.) Parent is Student’s educational surrogate. (Ex. S62.)

10. On or about January 24, 2012, the District denied Parent’s earlier request for an
instructional assistant for Student in all classes. In the denial, Ms. Shearer indicated, “Because
we are in Due Process and ‘stay put’ applies, we will not be making any changes to [Student's]
IEP and placement until after the due process is completed.” (Ex. S11 at 1.) In this same email,
the District also denied Parent’s request to speak with Student’s case manager about Student’s
class schedule for the second semester, because the District stated that issue was “outside the IEP
process[.]” (/d.)

11. On or about January 26, 2012, Parent emailed District Superintendent Yvonne Curtis
because Parent believed she was denied an opportunity to discuss her concerns regarding
Student’s educational program with school personnel. In response, Superintendent Curtis
advised Parent that, “Because there is pending litigation, [District personnel] are to direct all
communication from you regarding complaints or requests of this nature to our legal counsel.”
(Ex.S13 at1 and 2.)

12. In February 2012, the District provided IEP Progress Notes for Student which
covered the months of January and February 2012. These Progress Notes repeated the Annual
Goals (AGs) and Short Term Objectives (STOs) on the November 2011 IEP and then provided
information under the heading, “Student’s Progress Toward Goal.” The information provided
showed no correlation to AGs or STOs on the November 2011 IEP. The Progress Notes failed to
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provide any data related to Student’s AGs in Language 1(c) and 4(a)-(c). In addition, Student’s
Progress Note for Transition Writing provided no data correlated to the writing AGs or STOs in
the November 2011 IEP. For Transition Reading, the Progress Note provided the following:

February 2012:

On a second grade level reading passage, [Student] was able to read a second
grade passage and answer open ended concrete comprehension questions with
about 90% accuracy. On a third grade level passage, [Student] was able to answer
open ended concrete questions with 38% accuracy. [Student] is currently unable
to understand and answer inferential questions when asked.

June 2012:
Current progress on objectives:

1. On a reading sample at the second grade level, [Student] read the passage with
100% word recognition, 130 words per minute, 100% comprehension.

2-3. On a reading sample at grade level 3, [Student] read the passage with 100 %
word recognition, 110 words per minute and 60% comprehension. [Student] was
able to answer 2 inference questions correctly and 7 concrete comprehension
correctly.

Student’s STO’s were identified in the November 2011 IEP as:

Given specially designed instruction; teacher modeling; opportunity to practice;
and tools needed to complete task; [Student] will:

1) Read a text written at the 2" grade level, composed of at least 2 paragraphs and
answer 10 open-ended concrete comprehension questions with at least 80%
accuracy on 3 consecutive trials.

2) Read a text written at the 3" grade level, composed of at least 2 paragraphs and
answer 10 open-ended concrete comprehension questions with at least 80%
accuracy on 3 consecutive trials.

3) Read a text written at the 3™ grade level, composed of at least 2 paragraphs and
answer 10 concrete and inferential comprehension questions with at least 60%
accuracy on 3 consecutive trials.

(Exs. S32 at 2 through 7 and §9.)

13. During the 2011-2012 academic year, Student participated in the Future Farmers of
America (FFA). (Ex S9 at 8.) On February 27, 2012, Parent advised the FGHS FFA Advisor,
Jami Duyck, that Student would be attending the FFA State Convention. Parent also informed
Ms. Duyck that she would be attending with Student. Parent did not request the District provide
a chaperone or other support for Student to attend the convention. (Ex. S15; Tr. at 234:6 through
11.
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14. On March 8, 2012, Parent sent an email to Student’s case manager, Ms. Taplin,
expressing concerns about the lack of notes being provided to Student. Parent informed Ms.
Taplin that Student’s instructional assistant, Jessica McRobert, was taking notes for him/her in
class but had been keeping those notes in a folder in Tutorial class. Parent advised Ms. Taplin
that Student needed these notes to study for tests and complete assignments. In addition, Parent
expressed concerns about timeliness and consistency of other teacher’s providing notes to
Student as required in his’her IEP. (Ex. S18.) Thereafter, Student and Parent began to receive
class notes from the instructional assistants and teachers. Nonetheless, Parent believed this was
not happening “100 percent of the time.” (Tr. at 891:21 through 892:5.)

15. Student was enrolled in Health during the 2011-2012 academic year. This was a
general education course. In April 2012, Student’s Health teacher refused to read Student’s test
questions to him/her as provided in the November 2011 IEP. No instructional assistant was
available to read the test questions to Student. (Tr. at 975:5 through 976:5.)

16. In addition, Student was enrolled in Agricultural Occupations, a general education
course, during the 2011-2012 academic year. Student was given an unmodified grade for this
course both semesters of that year. (Exs. D15 and S104.) Ms. Duyck, the course instructor, gave
Student a grade of “Pass” rather than modifying the semester grades to reflect Students was
pursuing a modified diploma. (Tr. at 244:9 through 245:7.)

17. The Director of Special Education for the District believes if an IEP requires
accommodations and/or modifications to tests or assignments, but a student is capable of
completing the work without the IEP mandated accommodations or modifications, the District
should not provide the IEP requirement to the student. (Tr. at 723:15 through 724:6 and 732:8
through 16.)

18. On April 16, 2012, ALJ Jill Messecar convened a due process hearing, which
continued over the course of 12 days ending on June 29, 20123 On September 12, 2012, ALJ
Messecar issued a Final Order in DP 11-131 (Final Order) that found, inter alia, the District
denied Parents a meaningful opportunity to participate in the decision making process regarding
the provision of a free appropriate public education (FAPE) during the 2011-2012 academic
year. ALJ Messecar also determined the District failed to provide Student a FAPE during the
2011-2012 academic year. (Ex. S33 at 44.)

19. In the Final Order, ALJ Messecar determined the November 2011 IEP was
“fundamentally flawed and prevented Student from receiving educational opportunities, a denial
of FAPE.” (Ex. S33 at 62.) ALJ Messecar stated,

The November IEP * * * failed to adequately describe Student’s [Present Levels).
* * * The information in the [Present Levels] statement does not describe how
Student’s disability affects his/her involvement and progress in the general
education curriculum. The [Present Levels] statement contains test scores and

3 Specifically, the hearing was held on April 16 through 20, 2012, May 31, 2012, June 1, 2012, June 18,
2012, and June 25, 26, 28 and 29, 2012.
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some data that appears to address the prior IEPs AGs/STOs. However, upon
close examination, the data provided does not correspond. * * * The March 2011
IEP [Present Levels] for reading, written eight months earlier, states that Student
is able to read a 6" grade passage at 129 words per minute with 96% accuracy and
45% accuracy on his/her comprehension. Despite that stated ability, the March
2011 IEP contained a reading AG that required Student to read a st grade text
composed of at least one paragraph and answer concrete comprehension questions
with at least 70% accuracy. * * *Because the information does not correspond
closely enough to compare, the information that is provided is not sufficient to
allow the IEP team to generate a proper IEP.

(Id)

20. In addition, ALJ Messecar determined, as a resuit of the defective November 2011
IEP, the District failed to address Student’s physical and emotional needs, failed to address
his/her need for Specially Designed Instruction (SDI), failed to considered Student’s troubling,
anxious behavior, and failed to respond to information about his/her mental health issues. (Ex.
S33 at 63.) Further, the ALJ determined that the District improperly failed to consider private
evaluations provided by Parent. (/d. at 50.)

21. On or about May 16, 2012, Parent emailed Student’s case manager, Ms. Taplin,
requesting information pertaining to Student’s class schedule for the following academic year
and indicating Parent would like to be involved in developing the schedule. Ms. Shearer, rather
than Taplin, responded to the email informing Parent:

Because we are in “stay put” right now we would not normally be holding an IEP
meeting. However, because the extensive delay in the Due Process we will need to hold
an IEP to discuss ESY * * * before the end of the school year. Extended School Year
will be the only agenda item. * * *.

The following day, Parent sent Ms. Taplin a follow-up email indicating she would like to add
scheduling and transition services to the agenda at the upcoming IEP meeting, as Student would
soon be turning 18. In addition, Parent requested regression and recoupment data that Taplin had
accumulated. Parent indicated she was interested in reviewing this information prior to the
upcoming IEP meeting. Finally, Parent stated that reading, writing, speech and math were her
concerns for Student’s extended school year services (ESY). (Ex. S20.)

22. On May 18, 2012, the District informed Parent that, because the annual IEP review
was not due until November, it would not be scheduling a review of the IEP at that time. The
District further reiterated that the stay put provision applied and the only exception would be if
both parties agreed to a change in the IEP. The District indicated it was not interested in making
any change at that time and preferred to wait for the ALJ’s ruling before scheduling another IEP
review. The District refused Parent’s request to discuss Student’s academic schedule at the
upcoming IEP meeting and reiterated that the sole purpose of that IEP meeting would be the
discussion of ESY services. (Ex. S21 at2.)
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23. Beginning on or about May 18, 2012, District staff notified Parent that all
communication pertaining to Student would have to be directed to Kimberly Shearer,
Coordinator of Special Education. (Ex. S21 at 2; Tr. at 286:10 through 23.)

24. The District believed the tone of Parent’s emails were becoming more argumentative
and aggressive in nature. Therefore, the District requested that all communication be filtered
through its legal counsel. (Tr. at 452:11 through 24 and 712:3 through 9.) Thereafter, Parent
continued to attempt communication with District personnel to obtain information or express
concerns about Student’s then-current educational program. The District determined it was
necessary to block all email communications from Parent to District personnel. (Tr. at 452:25
through 453:14; See, Ex. S43.)

25. During the 2011-2012 academic year, Student was enrolled in American Studies a
general education course. Pursuant to the modifications and accommodations in the November
2011 IEP, Student’s multiple choice tests were modified to remove one of the options. Essay
questions on the test would be modified through omission or rephrasing. Student was also
permitted to provide a shorter answer than required by other students. (Tr. at 563:6 through
564:21, 654:1 through 8, and 656:8 through 657:7.) During this class, Student’s instructional
assistant failed to read tests to him/her as required by the November 2011 IEP. (Tr. at 976:8
through 15.)

26. Despite pursuing a modified diploma, Student received an unmodified grade for both
semesters of American Studies during the 2011-12 academic year. (Ex. D15.)

27. On or about May 31, 2012, the the District scheduled an IEP team meeting for June
8, 2012. The only items on the agenda for this IEP meeting related to ESY. Specifically, the
District’s agenda allocated 10 minutes for each of three topics; Review ESY data, Review ESY
criteria, and Make ESY determination. (Exs. S24 and S25.)

28. During the June 8, 2012 meeting, Parent attempted to raise other issues pertaining to
Students educational program. Legal counsel for the District as well as IEP team members
repeatedly refused to discuss these matters with Parent. (Ex S26; See also, Ex. S26 CD.) At the
meeting, Ms. Shearer explained the District’s policy that a student must show greater than 10
percent regression over a break to qualify for ESY. The District measured an identified skill or
behavior, identified in the IEP, prior to and following a break in the school year to determine
whether Student showed a significant loss of skills. (Ex. $26.)

29. After explaining the ESY criteria to Parent, the District presented summarized data it
claimed demonstrated Student did not qualify for ESY. The break period utilized by the District
to summarize Student’s regression/recoupment was winter break 2011-2012. The District
compared skills recoupment in January 2012 to baseline data from December 2011. Based on
these data summaries, the District determined Student did not qualify for ESY because he/she
did not show greater than 10 percent regression in loss of skills or behaviors identified in the
November 2011 IEP. (Exs. S26 and 27.)
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30. During the June 8, 2012 IEP meeting, Parent disagreed with several aspect of the
District’s ESY evaluation. Parent disputed the validity of the measurement period, pointing out
that most children are not likely to show much regression over a one or two week break. Parent
stated out that she was seeking ESY for Student over summer break, a period of approximately
three months, and an equivalent period should be wused for measurement of
regression/recoupment. Parent reiterated an earlier request that the IEP team compare Student’s
skills and behaviors for the periods June 2011 and September 2011. The District refused. (Exs.
S26 and S27.)

31. Parent also requested the raw data, in the form of coursework completed by Student,
used by the IEP team members to summarize Student’s regression/recoupment percentages. The
District informed Parent that the raw data was discarded after summarizing and therefore it was
unavailable. Parent disputed the District’s data summaries by reference to the Present Level
documented in the March 2011 and November 2011 IEPs. (Tr. at 497:18 through 499:1; Exs.
S26 and S27; See also, Ex. S26 CD.)

32. Also at the June 8, 2012 IEP meeting, Parent presented evidence that the March 2011
IEP noted Student was then reading at the sixth grade level, at approximately 129 words per
minute with 96 percent accuracy, and 45 percent comprehension. The November 2011 IEP
indicated Student’s then Present Level demonstrated he/she was reading at the fourth grade level,
146 words per minute with only 60 percent comprehension. The November 2011 IEP also
contained an AG in Transition Reading that targeted reading at the third grade level, with STOs
aimed at working with Student to progress through second grade reading level to reach the third
grade AG. Parent pointed out the June 2012 IEP progress notes for this subject indicated Student
was still working on reading goals at the second and third grade level. Parent pointed out that
the November 2011 IEP contained similar inconsistencies for the goals of Transition Writing and
Transition Math. Parent also asserted the June 2012 progress notes for these goals failed to
correspond to any identifiable data or AGs/STOs in the November 2011 IEP. The District
refused to discuss any of the discrepancies between the various IEPs and progress notes. Instead,
the District limited its considerations to the data summaries presented for winter break and
determined Student did not qualify for ESY services. (Exs. S26 and S27.)

33. Other than this June 8, 2012 IEP meeting, which strictly limited the subject matter to
discussion of ESY services, the District did not convene another IEP meeting to address any of
Parent’s concerns until November 2012. (Tr. at 985:15 through 986:17.)

34. The Final Order in DP 11-131 required the District to compensate its failure to
address Student’s anxious behaviors by providing 60 minutes of counseling per week. Ex. S33
at 66.) In response, the District scheduled the one hour counseling session, beginning on or
about September 19, 2012, between 8:45 and 9:45 each Tuesday. (Ex. S34 at 1.)

35. Student was scheduled for either Treble Choir or Tutorial during the time the District
allocated for his/her counseling sessions. Therefore, Student has to miss either a general
education or special education class to receive the compensatory counseling provided by the
Final Order. (Ex. D14.) As aresult, Student often asked to leave the counseling sessions early
in order to return to class. (Ex. D10 at 4 through 10.)
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36. On or about September 27, 2012, legal counsel for the District sent an email
informing Parent’s attorney that the District would not read or respond to any of Parent’s emails.
The District’s counsel pointed out that Parent had been “repeatedly asked to stop contacting the
District directly” and stated, “I fail to understand why your client cannot understand and comply
with this simple direction.) (Ex. S37.) On or about October 3, 2012, legal counsel for the
District informed Parent’s attorney that she was advising all District personnel to place all email
received by Parent in the “trash” unopened. (Ex. S39.) Thereafter, District staff blocked
Parent’s email address. (Exs. S40 and S42.)

37. On October 11, 2012, was again seen by Dr. Ensroth for psychiatric consultation and
reevaluation after two incidents at school where Student began crying in class. Dr. Ensroth noted
that, during the evaluation, Student frequently repeated questions, provided redundant
information, and asked for a chair while sitting in a chair. (Ex. S44 at 1.) Dr. Ensroth diagnosed
Student with anxiety disorder NOS (not otherwise specified). Dr. Ensroth also noted that further
evaluation should be performed to rule out psychotic disorder NOS. Dr. Ensroth recommended
medication and a psychological evaluation. (Id. at 2.)

38. On October 15, 2012, Dr. Ensroth wrote a letter indicating that there was some risk of
Student’s symptoms worsening, without close monitoring and intervention. However, Dr.
Ensroth also noted that Student’s recent episode did not appear as severe the ones he/she
experienced the previous summer and fall. He recommended close monitoring by school staff:
having a school counselor available to speak with Student; regular and open communication with
Student's mother about how Student was doing at school, academically and emotionally; and
further evaluation. Parent provided this letter to District. (Ex. S46; Tr. at 911:12 through13.)

39. The District changed the scheduled time of Student’s counseling to 1:00 p.m.
beginning in spring 2013. This schedule also conflicted with Student’s class schedule. Parent
objected to the District’s scheduling of compensatory counseling during Students regular
academic schedule and asked that the counseling be provided at a time when Student was not
scheduled for class. The District refused. (Exs. D10 at 16, 17, 33, and 35; Tr. at 896:10 through
897:2.

40. On or about October 17, 2012, District scheduled an IEP team meeting for November
13, 2012 to review or develop an IEP and placement for Student and consider Student's transition
needs or services for the 2012-2013 academic year. (Ex. S47.) District prepared a draft IEP and
provided it to Parents. (Tr. at 302:13 through 18.) The District convened a follow up IEP
meeting on November 27, 2012 to finalize the new IEP (November 2012 IEP). In the November
2012 IEP, the District removed two paragraphs of information, previously included in the
November 2011 IEP, pertaining to how Student’s disability affected his/her involvement and
progress in the general education curriculum. (Ex. S57.)

41. During the November 2012 IEP team meeting Parent asked why Student did not have
a stated writing goal in the new IEP. (Exs. S53 and S56 at 8.) In addition, Parent asked for
Student to receive instruction in reading comprehension, decoding and related skills. (Tr. at
1012:13 through 15.) However, the IEP team determined appropriate AGs for the November
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2012 IEP were functional math, language, functional reading, transition/life skills and
transition/work experience. (Ex. S57 at 13 through 18.) The November 2012 IEP specified the
transition goals would be implemented effective January 7, 2013. (Ex. S57; Tr. at 314:11 through
315:1.)

42. The November 2012 IEP required Student receive specially designed instruction
(SDI) in “functional reading.” (Ex. S57 at 16.) Student’s case manager, Ms. Taplin, told Parent
SDI was provided in Tutorial class. (Tr. at 977:7 through 25.) The Tutorial teacher, Ms.
Cisneros, informed Parent she did not give Student SDI in functional reading. (Tr. 981:4 through
7)

43. Subsequent to adoption of the November 2012 IEP, Parent’s ability to communicate
with District staff was restored. (Tr. at 453:15 through 24.)

44. On or about March 13, 2013, the District issued a notice of IEP team meeting
scheduled for April 15,2013. (Ex. S84 at 19.) Also on that date, the District invited input from
Parent regarding issues she would like added to the agenda for the IEP meeting. (Ex. S69.)

45. On April 8, 2013, Parent responded with a list of twelve agenda items. On April 10,
2013, the District notified Parent that the agenda for the April 15, 2013, IEP meeting would be
limited to “ESY, Functional Reading Goal, [and] consideration of new outside reports from
Parent[.]” (Ex.S73 at1.)

46. At the April 15, 2013, IEP meeting, Parent requested the IEP team revise the
functional goals, add goals she believed to be missing, and revise transition goals to properly
align with Student’s Present Levels. (Ex. S79) The District refused and stated those items
would have to be raised at the next annual IEP meeting, the following school year, in November
2013. (Ex. S80; Tr. at 936:13 through 940:204.)

47. During this meeting, Parent again provided information to the District demonstrating
inconsistencies in Student’s IEP information and the progress notes in the areas of Transitional
Math, Transitional Reading, Transitional Writing, speech and language. Parent pointed out how
this information demonstrated regression between the periods of IEP drafting and the progress
notes. The District refused to address Parent’s data pertaining to regression. (Exs. S81 through
S83; Tr. at 946:3 thorough 950:2.)

48. The District refused Parent’s request for ESY in the areas of Transition Math and
Transition Writing. To support its decision to deny ESY for writing, the District pointed out that
Student did not have a writing goal on the November 2012 IEP. Also at the April 15, IEP
meeting, Parent requested the District add back language excised form the November 2012 IEP
pertaining to how Student’s disability affects her ability to learn and the ability of those around
him/her. The District refused. (Tr. at 940:11 through 941:21.)

49. In or about April, 2013, through the time of hearing, the District again instructed
Parent to communicate only through its legal counsel, rather than directly with Student’s teachers
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